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Introduction

1.

| am asked to consider some aspects of the housing and planning system in Wales from
a legal perspective. In particular, | am asked to consider the extent to which the law
could be further used to regulate the existing housing stock in Wales, whether those

houses are already erected or houses subject of a planning application.

There is growing awareness that the housing market in Wales is not a level playing
field; some areas of Wales have the lowest income levels in northern and western
Europe. As a result, an increasing number of people cannot afford to buy houses or

pay rent in their communities, although that is their wish.

This work was initially commissioned by Mabon ap Gwynfor MS, as the then Housing
and Planning Spokesperson for the Plaid Cymru Senedd Group, in an attempt to
contribute to the public debate regarding ways of ensuring that the housing market
better reflects local needs and that the planning framework in Wales is fit for purpose.
The work was updated in early 2026 at the request of Sian Gwenllian MS, the Plaid
Cymru Senedd Group’s current Housing and Planning Spokesperson. In this latest
version, | am asked to consider the new powers of local planning authorities in Wales,
in the form of three new planning use classes (and the associated use of an ‘Article 4’
direction) to better control second homes and homes used as holiday
accommodation. The work was also updated as a result of the publication of the
report of the Commission for Welsh-speaking Communities (August 2024) and its

specific report on Town and Country Planning (February 2025).



4.

I am King’s Counsel at Landmark Chambers, London. | specialise in planning law,
environmental law and public law. | have over 20 years of experience in advising the
public, private and third sectors on planning issues in England and Wales. Prior to my
appointment as Queen's Counsel in 2021, | was a member of the Welsh Government's
Junior Counsel Panel and the 'A' Panel of the Attorney General's Counsel for England
and Wales. | was appointed to the Welsh Government’s Panel of Counsel in January
2026. As a result, | have considerable experience of arguing cases involving planning
law, public law and human rights in the higher courts in England and Wales. | am
grateful to Mabon ap Gwynfor MS and Sian Gwenllian MS for giving me the

opportunity to prepare this report based on my experience of the relevant areas.

Questions raised

5.

In order to provide a framework for the work, | am asked to give my views on these

issues in particular:

(1) Can a priority window be created for local people to buy houses on the market for
a certain period of time before properties go on the open market?

(2) Can a local planning authority (regardless of whether it has introduced an Article
4 Direction) include a general policy in its Local Development Plan to restrict the
use of all new homes built to ‘C3 — Dwellinghouses, used as sole or main
residences’?

(3) How can Local Development Plans be improved to ensure there is no harm to the
Welsh language?

(4) How can the Welsh language be given status as the most important consideration
when considering a planning application?

(5) Can restrictions be placed on people's ability to develop and gentrify (e.g.
substantial extensions, or demolition and rebuilding) their second home? This
would potentially prevent people from buying second homes and refurbishing

them.



6.

In summary, | draw the following conclusions in this report:

(1)

(2)

(3)

Creating a priority window for local people to buy houses on the market for a
certain period of time would be lawful. In the case of new housing for which
planning permission is sought, this could be achieved without the necessity of new
primary legislation. Primary legislation would be required in order to extend the
priority window to homes which form part of the current housing stock. It would
be possible to draw upon the concept of being “ordinarily resident” in an area,
which is well-established in the law of England and Wales, to facilitate defining
“local people”. Contrary to what is argued by some, there is no strong argument
that such a policy would be problematic from the point of view of human rights
law.

A local planning authority wishing to restrict the use of every new home for
which planning permission is sought for use as ‘C3 — Dwellinghouses used as sole
or main residences’ is able to include a policy to that effect in its local
development plan. Local planning authorities in the more initial phases of
preparing a new local development plan will find it easier to include such a policy
in its plan. Technical guidance is urgently required in the form of a Welsh
Government technical advice note on the kind of evidence a local planning
authority would need to demonstrate that such an intervention would be
reasonable. An Article 4 Direction, requiring change of use planning permission in
order to change a home currently in C3 use to a second home or short-term
holiday let, may be introduced at any time during the lifespan of a local
development plan; similar considerations in terms of evidence arise. This report
finds that there is no basis in national planning policy for the statements in the
Welsh Government’s Development Management Manual that an Article 4

I”

Direction in this context is an “exceptional” thing. The Welsh Government should
also therefore urgently amend this Manual with the aim of ensuring consistency
with Planning Policy Wales and to alleviate any concerns that local authorities may
have about exercising their new powers.

More should be done to encourage local authorities to designate areas of linguistic

significance in their development plans by introducing a clearer legal framework

for the implications of the designation. Serious consideration should be given to
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introducing a legal framework for assessing the linguistic effects of development
similar to the framework used for assessing the ecological effects of
development. In addition, the Welsh Government should ask the Welsh
Language Commissioner to establish a Town and Country Planning Unit in her
office and a new function should be given to the Commissioner as a statutory
consultee for certain specified types of planning applications.

(4) Outside areas of linguistic significance, it should be legislated that "special
consideration" needs to be given to the Welsh language if the planning
application is one that could affect the viability of the Welsh language.

(5) The ability of people to substantially extend or rebuild a house for second home
purposes could be restricted by imposing a condition on any planning permission
granted that the extension or rebuild must be used as, or as part of, a "main
residence” in C3 use. The local development plan could be amended to include a
policy setting out when such a condition should be placed on planning permission

for extensions and rebuilding (for example, in an area of linguistic significance.)

7. The next section provides a full analysis of the legal issues relevant to these

conclusions.

Discussion

(1) Can a priority window be created for local people to buy houses on the market for a

certain period of time before properties go on the open market?

8. lamclearin the view that the introduction of such a priority window would be lawful.

9. The purpose of creating a “priority window” would be to require a house to be
marketed for “local” buyers only for an initial specified period — six months, for
instance — before it may be placed on the open market to be purchased by anyone. To
this end, a “local” buyer may be defined as one who is “ordinarily resident” within the
relevant local authority area, or within a specific part of that area (for example, within

an area of linguistic significance). The concept of being “ordinarily resident” within an
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10.

11.

12.

13.

area is well-established in English and Welsh law, and is used in various statutory

contexts relating to social care and taxation.

Primary legislation would be required to enable the priority window to be introduced
for houses already built. For the existing housing stock, the new legislation could
introduce a criminal or civil offence for completing a sale contrary to the priority
window rules, as well as enabling the courts to annul an illegal sale at the request of a

local authority.

If there was a desire to limit the priority window to new housing in the first place, it
could be done, in my view, without primary legislation through the current planning
regime. The Welsh Government could amend its national planning policy — Planning
Policy Wales — to encourage local planning authorities to consider introducing a
priority window policy for new housing when amending their development plans.
National and local policies could state that a condition should be placed on planning
permissions for new housing to enable the priority window to be enforced, if
necessary, by virtue of a breach of condition notice under the Town and Country
Planning Act 1990 (which may, in turn, lead to a criminal penalty if the notice is not
complied with). Estate agents would have a key role to play in the new regime on a
day to day basis, which would include verifying the eligibility of buyers, ensuring that
the market is appropriately restricted within the priority window, and maintaining

documentary evidence to demonstrate compliance in the event of a challenge.

In the public debate, it is sometimes suggested that it would be illegal to introduce a
policy that would force housing to be for sale to local people only in the first instance.
It is argued that such a policy would interfere with the human rights of individuals to
establish a home and family and private life anywhere in the country of which they
are citizens. It is also sometimes suggested that such a policy would interfere with the

human rights of landowners and developers to do as they wish with their property.

These arguments are not legally watertight.



14. From the point of view of human rights law, there are three rights protected by the
European Convention on Human Rights ("ECHR") which may be relevant in this
context:

(1) Article 8 (right to respect for one's private and family life, and their home);
(2) Article 1, First Protocol (right to peaceful enjoyment of possessions);

(3) Article 14 (prohibition of discrimination in the context of the above rights).

15. According to section 6 of the Human Rights Act 1998:

“It is unlawful for a public authority to act in a way which is incompatible with a

Convention right”.

16. The definition of "Convention rights" for this purpose includes the rights listed in

paragraph 12 above: see section 1(1) of the 1998 Act.

17. I will first discuss Article 8 of the ECHR. To quote Article 8 in full:

“1. Everyone has the right to respect for his private life and family life, his home

and his correspondence.

2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection

of health or morals, or for the protection of the rights and freedoms of others.”

18. Article 8 does not include the right to respect for a home that has not yet been built:
see the judgement of the European Court of Human Rights in Loixidou v Turkey [1996]

23 EHRR 513, pages 533-4. This ruling in itself shows that it is not usually appropriate

11n order to ensure that the law is quoted correctly, | quote from the original English legislation if no
official Welsh translation is available.



19.

to turn to Article 8 to challenge changes to the planning regime which will necessarily
affect only new housing in the future. But in an individual case, what if, contrary to
the condition on the planning permission, the developer of a new house sold the
house to someone who is not local before the end of the priority window? If the local
authority were then to bring proceedings against the new owner with a view to forcing
him to move out of his new house, Article 8 of the ECHR would apply as the house
would by then be the new owner's "home". Would the creation of a regime that could

lead to such situations not be problematic under Article 8?

The answer, once more, is "no”. The relationship between the planning regime and
Article 8 has been considered in several significant cases, among them Chapman v
United Kingdom (2001) 33 EHRR 18, Lough v First Secretary of State [2004] EWCA Civ
905 and Stevens v Secretary of State for Communities and Local Government [2013]
EWHC 792 (Admin). In his ruling in R (RLT Built Environment Ltd) v Cornwall Council
[2016] EWHC 2817 (Admin), a case involving the management of second homes in
Cornwall, the judge, Mr Justice Hickinbottom, noted that the Chapman, Lough and

Stevens cases established the following principles (para. 81):

“i) Article 8 does not give a right to a home, or to a home in any particular place.

ii) However, where someone has a home in a particular dwelling, it may
interfere with the article 8 rights of him and/or his family to require him/them

to move.

iii) Whilst those rights demand “respect”, they are of course not guaranteed. In
this context, as much as any other, the public interest and/or the rights and

interests of others may justify interference with an individual’s article 8 rights.

iv) Where article 8 rights are in play in a planning control context, they are a
material consideration. Any interference in such rights caused by the planning

control decision has to be balanced with and against all other material


http://uk.westlaw.com/Document/I38C9C0AD773A4385868CB431E132B1A7/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I38C9C0AD773A4385868CB431E132B1A7/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
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http://uk.westlaw.com/Document/I38C9C0AD773A4385868CB431E132B1A7/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)

considerations, the issue of justification for interference with article 8 rights

effectively being dealt with by way of such a fair balance analysis.

v) That balancing exercise is one of planning judgment. Consequently, it may
be amenable to more than one, perfectly lawful, result; and this court will only
interfere if the decision is outside the legitimate range. Indeed, in any challenge,
the court will give deference to the decision of the primary decision-maker,
because he has been assigned the decision-making task by Parliament, and he
will usually have particular expertise and experience in the relevant area. Such
a decision-maker will be accorded a substantial margin of discretion. The
deference and margin of discretion will be the greater if he has particular
expertise and experience in the relevant area, and/or if he is acting in a quasi-

judicial capacity (such as an inspector).

vi) If the decision-maker has clearly engaged with the article 8 rights in play,
and considered them with care, it is unlikely that the court will interfere with
his conclusion. Article 8 rights are, of course, important: but it is not to be
assumed that, in an area of social policy such as planning, they will often
outweigh the importance of having coherent control over town and country
planning, important not only in the public interest but also to protect the rights
and freedoms of other individuals. In practice, cases in which this court will

interfere are likely to be few.”

20. Mr Justice Hickinbottom emphasised that these principles apply equally to decisions
made about the inclusion of policies in local development plans as they do to decisions
made on individual planning applications (para. 82). That was confirmed by the
European Court of Human Rights in the case of Buckley v United Kingdom (1996) 23
EHRR 101 when the court stated (para. 75):

“The Court has already had the occasion to note that town and country planning

schemes involve the exercise of discretionary judgment in the implementation of
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policies adopted in the interest of the community. It is not for the Court to

substitute its own view of what would be the best policy in the planning sphere...”

21. Indeed, since local development plans provide an overall framework for decision-
making in individual cases, planning authorities have "particularly broad" discretion in

preparing such plans, according to Mr Justice Hickinbottom (para. 82).

22. Furthermore, when considering whether a statutory regime or policy complies with
Article 8, it is necessary to look at the regime as a whole, "including the checks and
balances that are designed to protect — or have the effect of protecting — an individual
from any potential breach of article 8" (para. 83). A regime shall comply with Article 8
if, in its entirety, it has the ability to protect the relevant interests under Article 8 (para.

83).

23. | have quoted extensively from the High Court judgement in the RLT Built Environment
case as the facts of the case are highly relevant to the text of the current report. At
the heart of the case was a proposed planning policy by St lves Town Council in
Cornwall which sought to address the significant growth in second homes in the town.
According to the policy, any planning permission for new market housing in the town
(including housing to replace existing housing) would be subject to ensuring that it is
used only as a "principal residence" (that is, not as a second home)?. A company of
housing planners decided to apply for a judicial review of Cornwall Council's decision
to let St lves Town Council proceed with trying to introduce the policy, arguing (among

other arguments) that the policy would be contrary to Article 8 of the ECHR.

24. The application for judicial review was rejected by the High Court. Mr Justice
Hickinbottom was not convinced that a policy can, in itself, raise questions under

Article 8 on the grounds that it could lead in the future to circumstances in an

2 Three new planning use classes for housing (C3, C5, C6) have been introduced in Wales since
autumn 2022, providing further detail on what is considered to be a “main residence” (this is
discussed further in part 3 of the report, below). The implication of this is that there is now a clear
legislative basis in Wales for making use of the concept of a “main residence” (or “principal
residence/dwelling”) in local development plans in Wales.
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individual case which would raise questions under Article 8 (para. 88). In those
individual cases where questions might arise under Article 8, planning law would be

sufficient to ensure that Article 8 is respected. According to the judge (para. 91):

“91.[...] ... there are considerable checks and balances within the regime. If there
has been a breach of planning control, a planning authority may issue an
enforcement notice where it appears to it that it is expedient to do so, having
regard to the provisions of the development plan and to any other material
considerations (section 172 of the [Town and Country Planning Act 1990]). As |
have indicated, where article 8 rights are in play in a planning control context,
they are a material consideration; and, as an enforcement notice may deprive an
individual and his family of a home, article 8 is certainly engaged at this stage. In
deciding to bring enforcement proceedings, a planning authority, as a public body,
has a duty under article 8 to consider proportionality (see Pinnock at [71] and
[94]); and, in any event, if enforcement would breach an individual’s article 8
rights, the question of whether enforcement would be expedient would arise. Any
person having an interest in, and any occupier of, the relevant land has a right to
appeal an enforcement notice to the Secretary of State [Note: in Wales, Welsh
Ministers], which has a similar duty. If the Secretary of State upholds the notice,
then the appellant has a right to appeal to the High Court on a point of law (section
289). The court has a similar duty. Failure to comply with an enforcement notice
is a criminal offence (section 179 of the 1990 Act); but a local planning authority
would have to take any possible infringement of article 8 rights into account
before commencing criminal proceedings, and the magistrates’ court would also

have to take that into account if proceedings were commenced.”

25. In other words, if an individual were to begin using their new home in St lves as a
second home contrary to the "principal residence" condition, Cornwall Council would
need to make further decisions before choosing to enforce the condition in an
individual case. Since the circumstances of the individual case would need to be taken
into account in light of Article 8 when taking those decisions, there would be an

adequate net for catching the small minority of cases where enforcement of the
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26.

27.

28.

"principal residence" condition might be disproportionate, and therefore contrary to
Article 8. In the judge's opinion, the planning regime as a whole ensured that the rights
guaranteed by Article 8 were respected. Consequently, the "principal residence"

policy did not, in itself, raise questions under Article 8.

However, even if it was necessary to determine whether the policy itself was contrary
to Article 8, the judge considered that the policy was lawful in accordance with Article
8(2) since it concerned legitimate public interests, namely the economic well-being of
the country and the defence of the rights and freedoms of others, in particular the
rights and freedoms of the local people to buy and live in houses in their local area
(para. 102; see also para. 19 of the ruling). The judge rejected the argument that the

policy could lead to uncertainty (para. 108):

“108. [...] | consider [the policy], and its consequences, sufficiently certain that an
individual can reasonably organise his affairs. He will know, when he purchases
and/or occupies a dwelling with the restriction that, if he chooses to move away
— or, by dint of circumstances, is required to do so — then that restriction will
require him to sell the St lves dwelling. Any claim that his article 8 rights will be
infringed by enforcement of the restriction will have to be considered through

that glass. [...]”

Finally, the policy was proportionate (and therefore compliant with Article 8(2)) in
light of the wide discretion required by planning authorities in determining the

content of their planning policies and then implementing them (para. 112).

On the basis of the High Court's reasoning in the RLT Built Environment case, it is
highly unlikely that the court would see a basis for an argument that creating a priority
window for local people is contrary to Article 8 of the ECHR. The court would very
likely say that the policy itself does not raise questions under Article 8, but even if it
does, such a policy would constitute a lawful and proportionate intervention in the
economic interests of the country and in order to defend the rights and freedoms of

local people to live in their community, in accordance with Article 8(2). The court

11



would be extremely reluctant to interfere with such a policy in the planning area given
the local planning authority's wide discretion in setting policies of a social, economic

and environmental nature.

29. For very similar reasons, any challenge to the policy by a housing developer or
landowner on the basis of Article 1, the First Protocol of the Convention (the right to

enjoy possessions peacefully) ("E1P1") would also be very likely to fail. E1P1 states:

“1. Every natural or legal person is entitled to the peaceful enjoyment of his
possesssions. No one shall be deprived of his possessions except in the public
interest and subject to the conditions provided for by law and by the general

principles of international law.

2. The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other

contributions or penalties.”

30. E1P1 does not protect housing that does not yet exist, but even if the priority window
policy were considered to raise questions under E1P1, the policy would be lawful in
accordance with Article E1P1(2) since it would be a policy regarding "controlling"
property rather than a policy depriving homeowners of their property. Public
authorities have the right to introduce laws and policies which they consider necessary
to control the use of property in accordance with the "general interest”. The
subjective wording of E1P1(2) is important, as the Court of Appeal emphasised in the
case of R (Trailer & Marina (Leven) Ltd) v Secretary of State for the Environment,

Food and Rural Affairs [2004] EWCA Civ 1580:

“51. In this connection, it is worth mentioning what, in the context of the
Convention, is the exceptional nature of the second paragraph of Article 1P1. It
expressly excludes from the ambit of the right granted by the first paragraph any

interference which is “deem[ed] necessary” by the state “in accordance with the

12



31.

32.

33.

34.

general interest” (or to secure payment of taxes). This subjective approach to
necessity is in marked contrast to the objective requirement of necessity in the

second paragraph of Articles 8,9, 10 and 11.”

Under E1P1, a local planning authority therefore has an even wider discretion in
setting policies, and the expression "general interest" is open-ended and certainly
includes action to protect people's ability to buy and live in housing in their local area.
All that is needed, according to the European Court of Human Rights, is a "fair balance"
between the rights of the individual and the interests of the community. This will be
present if there is a "reasonable relationship of proportionality" between the act or
policy in question and the purposes sought to be achieved: National & Provincial
Building Society v UK 25 EHRR 127. The most important word in the previous sentence
is "reasonable”: it is not necessary to demonstrate that the policy represents the least
intervention possible in order to achieve the aim, as long as the intervention is
reasonable in light of the aim, bearing in mind that it is not for the court to decide on

the content of public policies: see James v UK (1986) 8 EHRR 123.

In my view, if the aim is to make it easier for people to buy houses in their local area,
a policy of giving local people a priority window would be logical. The policy would
also be proportionate as housing would continue to be available to people living

outside the local area if it had not been sold during the priority window.

Broadly speaking, the court would not find it difficult to reject a challenge to the policy

on the basis of E1P1.

The third of the three relevant rights in the ECHR is Article 14 (prohibition of
discrimination). It is not possible to behave contrary to Article 14 on its own. The
alleged discrimination must be in the context of one of the other rights of the ECHR.
Technically, therefore, the question that would arise from the point of view of the
priority window policy would be: whether the policy is contrary to (i) Article 14 in
conjunction with Article 8 (i.e. whether the policy discriminates in the context of

homes); and/or (ii) Article 14 in conjunction with E1P1 (whether the policy
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35.

36.

37.

discriminates in the context of property). A policy may be contrary to Article 14 in
conjunction with another article even if the policy is not contrary to the other article

when considered on its own.

Not all differences in the manner in which persons are considered to be
"discrimination" within the meaning of Article 14 of the ECHR. Differences in
treatment that cannot be justified as "objective and reasonable" are considered
"discriminatory”: Molla Sali v Greece (2020) 71 EHRR SE3, para. 135. The court will ask
two main questions when considering Article 14:

(1) Does the case concern individuals who are in sufficiently similar situations but
have been treated differently (or has there been a failure to treat individuals
differently in different situations)?

(2) If the case relates to that, is there an objective justification for the different
treatment (or the failure to treat differently)? In particular:

(i) Is it trying to achieve a legitimate goal?

(ii) Is it reasonably proportionate to that aim?

If individuals are in sufficiently similar situations, the court will scrutinise the
justification given for any different treatment in more detail in some cases, and
scrutinise less in others, depending on the different treatment. As Lord Nicholls said

in Ghaidan v Godin-Mendoza [2004] 2 AC 557 (para. 19):

“...where the alleged violation comprises differential treatment based on grounds
such as race or sex or sexual orientation the court will scrutinise with intensity any
reasons said to constitute justification. The reasons must be cogent if such

differential treatment is to be justified.”

If an attempt is made to justify the different treatment on less sensitive grounds (for
example, the area where someone lives), the justification given will be scrutinised to
a lesser extent by a court. In the case of R (Carson) v Secretary of State for Work and
Pensions [2006] 1 AC 173, Lord Walker (para. 78) gave his blessing to what the Court

of Appeal said in the same case:
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38.

39.

“"

.. in any particular area the decision-making power of this or that branch of
government may be greater or smaller, and where the power is possessed by the
legislature or executive, the role of the courts to constrain its exercise may
correspondingly be smaller or greater. In the field of what may be called macro-
economic policy, certainly including the distribution of public funds upon
retirement pensions, the decision-making power of the elected arms of
government is all but at its greatest, and the constraining role of the courts,
absent a florid violation by government of established legal principles, is
correspondingly modest. | conceive this approach to be wholly in line with our
responsibilities under the Human Rights Act 1988. In general terms | think it
reflects a recurrent theme of the Strasbourg jurisprudence, the search for a fair
balance between the demands of the general interest of the community and the

protection of individual rights: see Sporrong v Sweden (1982) 5 EHRR 35.”

In the Court of Appeal judgment in Public Law Project v Lord Chancellor [2015] EWCA
Civ 1193, Lord Justice Laws stated that the usual test for justifying different treatment
in cases involving broad economic and/or social policies is to ask whether the

difference in treatment is "manifestly without reasonable foundation" (para. 38).

In my view, there is a strong argument that people wishing to buy their "principal
residence" in their local area (area X) are not in a sufficiently similar position to people
from other areas who wish to buy their second home in area X. If that is correct, a
challenge to the priority window policy on the basis of Article 14 would fail the first
test. Nevertheless, even if the challenge were to get past that first test, it would be
defeated by the second test since it could not be sensibly argued that the priority
window policy "clearly lacked reasonable grounds”. This test sets a high threshold at
which the challenge to the policy would not come close to being met as there is a
logical and proportionate relationship between the policy and the legitimate aim of
trying to make it easier for local people to buy their “principal residence” in their local

area.
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40. It is therefore seen that there is no strong argument whatsoever that a priority
window policy would be "a violation of human rights”. The tendency in the public
debate to assume that the imposition of restrictions on second homes raises
"complex" questions from a human rights perspective is incorrect as case law clearly
demonstrates the difficulty of challenging, on the basis of human rights, law or policy
in the planning area which seeks to achieve a goal considered legitimate by those
responsible for the law or policy. It is hoped that this report will contribute to a better

understanding in Wales of the relevant law.

41. | should also confirm that a priority window policy would also not be unlawful under
the Equality Act 2010. If one were to try to argue ambitiously that the policy is
indirectly discriminatory on the basis of nationality because it favours people living in
Wales at the expense of people who do not live in Wales, it would be possible to
defend the policy on the grounds that it is a proportionate way of achieving a
legitimate aim, in the same way as would be possible in the context of the ECHR: see
section 19(2), Equality Act 2010. Again, the 2010 Act tends to be quoted in the public

debate without sufficient understanding of its content.

(2) Can a local planning authority (regardless of whether it has introduced an Article 4
Direction) include a general policy in its Local Development Plan to restrict the use of all new

homes built to ‘C3 — Dwellinghouses, used as sole or main residences’?

42. One significant development witnessed during this Senedd term was the decision of
the Welsh Government, as part of its Co-operation Agreement with Plaid Cymru, to
introduce three new planning use classes which distinguishes for the first time
between the use made of a dwelling in Wales. On 30 September 2022, Julie James MS,
then Minister for Climate Change, published a written statement confirming that (1)
The Town and Country Planning (Use Classes) Order 1987 and (2) The Town and
Country Planning (General Permitted Development Order) 1995 were being amended

to give effect to the changes.3

3 Written Statement: Changes to planning legislation and policy for second homes and short-term lets (30
September 2022) | GOV.WALES
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43,

44.

45,

The changes to the first of these orders established three new use classes:
‘Dwellinghouses, used as sole or main residences’ (Class C3), ‘Dwellinghouses, used
otherwise than as sole or main residences’ (Class C5), and ‘Short-term Lets’ (Class C6);
the relevant class is determined by reference to how many nights per year the
dwelling is stayed in or used commercially in the case of a short-term let. The second
order enabled as a general rule moving between use classes without having to make
an application for planning permission, unless the local planning authority had
prevented the ability to do so by introducing an Article 4 Direction. An authority is
enabled to introduce such a Direction where there is local evidence that tighter

controls are required on the use of homes as second homes or short-term lets.

Gwynedd was the first local planning authority to introduce an Article 4 Direction to
restrict changes between the three use classes (it became operational on 1 September
2024). However, that Direction is no longer in force as explained further below: see
paragraph 48. As a result, there is one local planning authority currently with an active
Article 4 Direction to restrict changes between the three use classes — Eryri National
Park Authority (operational since 1 June 2025). It should be noted that both
authorities decided — Gwynedd while their Direction was in force, and Eryri in the case
of their current Direction — to impose the Direction across the whole, rather than only
parts, of the local planning authority area. This was done in large part due to the risk
of pushing the problem to neighbouring communities if operating on too localised a

basis.

Associated changes were also made to Planning Policy Wales. In particular, the

following paragraphs were introduced:

“4.2.9 Planning authorities, in partnership with the community, including the
private sector, must develop policies to meet the challenges and particular
circumstances evident in their areas. If these policies need to diverge from
national policies in order to meet specific local housing needs for market
housing, which normally would have no occupancy restriction, planning

authorities must provide clear and robust evidence to support the approach
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taken. The justification might be in terms of, for example, land supply,
environmental or social impacts including the prevalence of second homes and
short-term lets, either individually or in combination. Evidence could be
obtained from local studies such as those deriving from the local well-being
plans or from studies forming part of the evidence base for the development
plan, particularly the Local Housing Market Assessment. Such evidence should
highlight any impact of second homes and short-term lets on specific
communities. The sustainability appraisal, including the Strategic
Environmental Assessment (SEA), would be part of the evidence base providing

justification for a departure from national policy.

4.2.10 Where robust local evidence has identified impacts on the community
arising from the prevalence of second homes and short-term lets, planning
authorities may consider co-ordinated local planning approaches. This may
include specifically identifying sites in development plans for new homes which
are limited in use to sole or main residences or local market housing (see
paragraph 4.2.9) and/or the introduction of area specific Article 4 directions
which may require a planning application for a change of use of a sole or main
residence to a second home or short-term let. For the specific area to which
such an Article 4 direction applies, restrictions by condition or obligation should
be placed on all new homes limiting their use to sole or main residences. Further
guidance on the use of Article 4 directions, planning conditions and obligations

is provided in the Development Management Manual”.*

46. The Development Management Manual, published by the Welsh Government,
contains further guidance on the procedure for determining planning applications.
The focus of the Manual is administrative, rather than having a planning policy focus
per se. As a result, it is not appropriate, in my view, for the Manual to refer to an
Article 4 Direction as an “exceptional”® thing; there is no basis for that description in

the national policy document, Planning Policy Wales.

4 Planning Policy Wales - Edition 12, page 30
5 Development Management Manual, page 13
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47.

48.

49.

The Manual elaborates somewhat on the process to be followed before a local
planning authority may introduce such a Direction, specifically the choice to be made
between either introducing a Direction which comes into force with immediate effect,
or to give a notice period before it takes effect. In Gwynedd, 12 months’ notice was
given. The rationale for a period of delay is to avoid the risk of the local planning
authority having to pay compensation to property owners for interference with their
permitted development rights. The changes do not have retrospective effect, even
after any Direction comes into force. As a consequence, if a dwelling is already in use
as a second home or short-term holiday let before the day the Direction comes into
force therefore, if there is evidence that use is established, it can remain in such use
and the owners may request a certificate of permitted use as proof. This restriction is
essentially effective for future use only therefore, but it is permissible, under Eryri’s
current Direction, for a dwelling to resort from use as a second home or short-term
holiday let back into use as a principal residence, without requiring planning

permission (as was also the case while Gwynedd’s Direction was in force).

Local planning authorities have, generally speaking, been very reluctant to exercise
their new powers and the evidence of innovation beyond the two named authorities
is few and far between. Some authorities have referred to the fear of a “legal
challenge”, especially in light of the successful challenge, on one ground, of the
‘People of Gwynedd against Article 4’ group in the High Court in September 2025: R
(Williams) v. Cyngor Gwynedd [2025] EWHC 2395 (Admin). However, it must be
emphasised that it was not the principle of the Direction itself that was found to be
unlawful by the court, but the accuracy of the information given to members of the
Council on the Direction’s effect. The court was not persuaded that the Direction was

unlawful on the basis of laws relating to human rights or equalities.

It is also fair to note a lack of resources to administer the new regime in a period of
spending constraints. It is understood that Cyngor Gwynedd were provided additional
resources to create a team of officers focused on introducing and implementing the

Article 4 Direction as part of the Dwyfor pilot area scheme. Nevertheless, despite not
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being given such resources Eryri National Park Authority pursued the Direction
regardless and there exists an opportunity to share resources and expertise (e.g. the

initial justification paper).

50. Some Planning Policy Wales requirements raise further questions: what constitutes
“clear and robust local evidence”? How can a local planning authority prove that
“second and short-term lets” is impacting the community? How complex or detailed
must the evidence be? Planning Policy Wales refers to local well-being assessments
and local market housing assessments as potential sources of evidence. Technical
guidance on these matters is urgently required within a revised version of the Welsh
Government’s Technical Advice Note on the relationship between the planning system
and the Welsh language: Technical advice note (TAN) 20: planning and the Welsh
language (“TAN 20”) (see question (4) below).

51. The authorities who have introduced an Article 4 Direction have placed considerable
reliance on Second Homes Council Tax Premiums information, and it is expected that
the national registration scheme established by the Visitor Accommodation (Register
and Levy) Etc. Wales) Act 2025 will strengthen the evidence base in terms of the

prevalence of short-term holiday lets (AirBnB etc) in communities.

52. There is also a need to draw a distinction between the evidence required to introduce
the Direction initially, and the process of determining an individual planning
application for change of use of a dwelling after the Direction has come into force. For
example, Cyngor Gwynedd published Supplementary Planning Guidance® to support
the work of determining planning applications when its Direction was in force. One
influential factor is the percentage of second homes or short-term holiday lets within

a community, with 15% being considered a significant threshold.

53. Planning Policy Wales states that a local planning authority must restrict the use of all
new homes built to ‘C3 — Dwellinghouses, used as sole or main residences’ if the

authority has introduced an Article 4 Direction for the area in which the new housing

5 Supplementary Planing Guidance - MANAGING THE USE OF DWELLINGS AS HOLIDAY HOMES (SECOND
HOMES AND SHORT-TERM HOLIDAY LETS)
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54.

is proposed. However, it is not necessary for an Article 4 Direction to be in place prior
to having a policy in the local development plan which requires placing a condition on
new planning permissions for a dwelling house restricting its use to ‘C3 -
Dwellinghouses, used as sole or main residences’. The strength of the evidence in
support of such a restriction would determine the geographic extent of that restriction
within the local planning authority’s area. In practice, the kind of evidence required to
demonstrate that such a restriction within a local development plan would be
reasonable is likely to be very similar to the evidence required in support of the
introduction of an Article 4 Direction. This suggests that the most robust and coherent

strategy would be to pursue both interventions in parallel.

For context, a table is presented below to illustrate the status and lifespan of each
local development plan; note that they are all on different cycles’. Local planning
authorities in the more initial stages of adopting a new local development plan will
find it easier to add policies requiring imposing conditions on new planning
permissions to restrict the use of new houses to ‘C3 — Dwellinghouses, used as sole or
main residences’ use in their plans. Given that submitting significant new evidence to
support a new policy position is not usually possible once a local development plan
has been submitted for Welsh Government examination, the better choice for local
planning authorities wishing to secure property in C3 use whilst an updated local

development plan is being prepared would be to go down the route of an Article 4

Direction.

LPA Latest Preferred Deposit Plan | Submision Adoption
Delivery Strategy
Agreement

Bannau DA Awaited

Brycheiniog NPA —

2nd RP

Blaenau Gwent — July 2024 April 2025 Jan 2026 Oct 2026

RP

Bridgend — 2nd RP | Due March
2028

Caerphilly — RP Oct 2024 Feb 2025 Feb 2026 Nov 2026 Aug 2027

7 Written Question - WQ98119 - Welsh Parliament
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Cardiff — RP Feb 2025 March 2025 | Jan 2026 Dec 2026
Carmarthenshire - | Jan 2024 June 2024 Summer 2026
RP
Ceredigion - RP June 2018 July 2019 June 2020 Dec 2020 Dec 2021
Conwy - RP Dec 2025 Jan 2026 Nov 2026 Oct 2027
Denbighshire — RP | Dec 2022 Sept 2023 May 2024 Sept 2025
Eryri NPA—2nd RP | Sept 2025 Feb 2027 Nov 2027 May 2028 May 2029
Flintshire - RP Due Jan

2027
Gwynedd — RP March 2024 | April 2025 Jan 2026 Sept 2026 Oct 2027
Merthyr Tydfil — Awaiting DA
2nd RP
Monmouthisre — Oct 2024 Jan 2023 Dec 2024 Nov 2025 Nov 2026
RP
Neath Port Talbot | Oct 2023 Dec 2024 Dec 2025 June 2026 April 2027
—RP
Newport — RP Jan 2023 Nov 2023 Dec 2024 May 2025 Feb 2026
Pembrokshire CC— | July 2024 Oct 2024 June 2025 May 2026
RP
Pembrokshire Dec 2025 March 2027 | May 2028 Oct 2028 Nov 2029
Coast NPA — 2nd
RP
Powys — RP July 2024 Oct 2024 Nov 2025 Sept 2026 Sept 2027
Rhondda Cynon July 2023 Feb 2024 Feb 2025 June 2025 May 2026
Taff —RP
Swansea — RP Feb 2025 April 2025 June 2025 Feb 2027 Dec 2027
Torfaen — RP Nov 2024 Dec 2025 Dec 2026 Jan 2028 Dec 2028
Vale of Glamorgan | Jan 2026 Feb 2026 Nov 2026 Sept 2027
—RP
Wrexham Dec 2018 Unadopted
Ynys Moén — RP Oct 2024 Jan 2026 Oct 2026 June 2027 May 2028

Note: All submission and adoption dates after February 2026 are indicative, assuming a plan

will be submitted and can be adopted. RP stands for Replacement Plan. 2" RP stands for

Second Replacement Plan.

(3) How can Local Development Plans be improved to ensure there is no harm to the Welsh

language?

55.1 believe that the most important step that could be taken in terms of local

development plans would be to do more to encourage local authorities to designate

areas of linguistic significance ("ALS") in their plans by introducing a clearer legal
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56.

57.

framework for the implications of the designation. This would be consistent with one
of the recommendations of the Commission for Welsh-speaking Communities’ first
report, and its supplementary report on town and country planning. This can be done
now within the current planning framework, but in due course, it would be necessary
to ensure consistency with any new primary legislation providing for areas of linguistic

significance based on the Commission’s work.

Currently, although 'TAN 20: Planning and the Welsh Language' ("TAN 20"), published
by the Welsh Government, sets a clear policy basis for the designation of ALS in
development plans, it does not provide clear guidance on how the designation should
affect the decisions made on individual planning applications in ALS. Para. 2.7.2, TAN
20, suggests that "the use of Welsh may be a consideration" when awarding planning
applications for land in ALS, but there is no further guidance on when that will be. The
same paragraph suggests that the planning authority "could ask for measures to
mitigate the effects of development on the Welsh language", yet there is no further

guidance on what kind of measures they could be.

Most problematic of all, no standard is set in TAN 20, or anywhere else, for what
mitigation measures should achieve. This can be contrasted with the way ecological
harm is mitigated in 'Special Areas of Conservation' ("SACs") protected by the
Conservation of Habitats and Species Regulations 2017 ("the Habitats Regulations
2017”). Under these Regulations, it is necessary to demonstrate for any proposal likely
to have a significant impact on a SAC that there would be "no adverse effect" on the
"integrity" of the SAC after any mitigation measures have been considered. In my
opinion, insufficient attention is being paid in the public debate to the lessons that can
be learned from the laws concerning areas of ecological sensitivity when considering

new laws and policies for areas of linguistic significance.

58. To this end, regulation 63 is the most important regulation in the 2017 Regulations:

“63. Assessment of implications for European sites and European offshore

marine sites
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(1)

(2)

(3)

(4)

(5)

(6)

A competent authority [i.e. the one deciding on the planning application],
before deciding to undertake, or give any consent, permission or other
authorisation for, a plan or project which —

(a) is likely to have a significant effect on a European site or a European
offshore marine site (either alone or combination with other plans or
projects), and

(b) is not directly connected with or necessary to the management of that

site,

must make an appropriate assessment of the implications of the plan or

project for that site in view of that site’s conservation objectives.

A person applying for any such consent, permission or other authorisation
must provide such information as the competent authority may reasonably
require for the purposes of the assessment or to enable it to determine
whether an appropriate assessment is required.

The competent authority must for the purposes of the assessment consult the
appropriate nature conservation body and have regard to any representations
made by that body within such reasonable time as the authority specifies.

It must also, if it considers it appropriate, take the opinion of the general
public, and if it does so, it must take such steps for that purpose as it considers
appropriate.

In the light of the conclusions of the assessment, and subject to regulation 64,
the competent authority may agree to the plan or project only after having
ascertained that it will not adversely affect the integrity of the European site
or the European offshore marine site (as the case may be).

In considering whether a plan or project will adversely affect the integrity of
the site, the competent authority must have regard to the manner in which it
is proposed to be carried out or to any conditions or restrictions subject to
which it proposes that the consent, permission or other authorisation should
be given.

[...]7
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59. Regulation 64, referred to in regulation 63(5) above, states as follows (so far as it

applies):

“64. Considerations of overriding public interest

(1)

(2)
(3)

(4)

If the competent authority is satisfied that, there being no alternative
solutions, the plan or project must be carried out for imperative reasons of
overriding public interest (which, subject to paragraph (2), may be of a social
or economic nature), it may agree to the plan or project notwithstanding a
negative assessment of the implications for the European site or the European
offshore marine site (as the case may be).

[...]

Where a competent authority other than the Secretary of State or the Welsh
Ministers desires to obtain the opinion of the appropriate authority [i.e. in
Wales, the Welsh Ministers] as to whether reasons are to be considered
imperative reasons of overriding public interest, it may submit a written
request to the appropriate authority —

(a) identifying the matter on which an opinion is sought; and

(b) accompanied by any documents or information which may be required.
In giving its opinion as to whether the reasons are imperative reasons of
overriding public interest, the appropriate authority must have regard to the

national interest, and provide its opinion to the competent authority.

(4A)[...]

(5)

Where a competent authority other than the Secretary of State or the Welsh

Ministers proposes to agree to a plan or project under this regulation

notwithstanding a negative assessment of the implications for the site

concerned —

(a) it must notify the appropriate authority; and

(b) it must not agree to the plan or project before the end of the period of 21
days beginning with the day notified by the appropriate authority as that
on which its notification was received, unless the appropriate authority

notifies it that it may do so.
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60.

61.

(6) Without prejudice to any other power, the appropriate authority may give
directions to the competent authority in any such case prohibiting it from
agreeing to the plan or project, either indefinitely or during such period as

may be specified in the direction.”

In summary, therefore:

(2) Ifa"plan" or "project" (which includes a planning application) is not directly linked
to, or necessary for, the conservation management of the "European site" (which
usually means a SAC), consideration must be given to whether it is "likely to have
a significant impact" on the European site. (This is known as a "screening" process.)

(2) Where a likely significant impact cannot be excluded, the decision-maker must
make an "appropriate assessment" of the implications of granting the plan or
project given the conservation objectives of the European site.

(3) The decision-maker cannot permit the plan or project without first ensuring that
it would not adversely affect the integrity of the European site (which may mean
ensuring effective mitigation measures).

(4) If it is not possible to ensure that the plan or project would not adversely impact
the integrity of the site, and if there are no alternative solutions, the plan or project
cannot proceed unless there are "imperative reasons of over-riding public
interest" for granting the application and if the “necessary compensatory

measures” can be secured.

In my view, there is no reason, in principle, why the impacts of a "plan" or "project"
on an area of ecological sensitivity in Wales should be scrutinised more thoroughly
than its impacts on an area of linguistic significance. Neither is there any reason, in
principle, why the law should require that the negative impacts of a plan or project on
an area of ecological sensitivity be mitigated more thoroughly than the negative
impacts on an area of linguistic significance. Among the seven "well-being goals"
defined in section 4 of the Well-being of Future Generations (Wales) Act 2015, which
all public bodies in Wales are required to follow, the ecological and linguistic goals

have equal status:
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62.

63.

Goal Description of the goal

A resilient Wales. A nation which maintains and enhances a biodiverse
natural environment with healthy functioning
ecosystems that support social, economic and
ecological resilience and the capacity to adapt to

change (for example, climate change).

A Wales of vibrant culture | A society that promotes and protects culture, heritage
and thriving Welsh | and the Welsh language, and which encourages people

language. to participate in the arts, sports and recreation.

In my view, there is a strong argument that the law should provide a clear framework
for assessing the impacts of a planning application on an ALS, in the same way as
happens when assessing the ecological impacts of an application on a SAC. | have been
advising public bodies across Wales for 20 years on the relationship between the
planning system and the Welsh language. In my experience, the methods used by
public bodies to assess the impact on the Welsh language are extremely inconsistent,
with some local authorities more thorough than others (and sometimes the same local
authority can be inconsistent from one case to another). This is allowed to happen
due to the absence of any law or policy setting out clear requirements for such
assessments. This is in stark contrast to the framework used to assess ecological
impacts in the Habitats Regulations 2017, a situation which cannot be justified in my
view given that ecological and linguistic goals have equal status under the Well-being

of Future Generations (Wales) Act 2015.

A significant step forward, in parallel with legislative changes and changes to TAN 20
mentioned above, would be to give a specific function to the Welsh Language
Commissioner in the process of development management for the first time. The
Government could ask the Commissioner to establish a Town and Country Planning
Unit (alternatively, a Spatial Planning Unit) within her office in order to: (i) develop
professional expertise in the relationship between linguistic planning and spatial
planning; (ii) give national leadership to development of this field in Wales (in
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collaboration with partners such as the RTPI Cymru), and (iii) performing a scrutiny
function on the quality of linguistic impact assessments provided for planning
applications within areas of linguistic significance and to respond as a statutory
consultee to applications arising in those areas. | believe these functions would
dovetail well with the additional responsibility the Commissioner is seeking for
revamped promotion strategies, provided for under the Welsh Language Standards
Regulations (No 1) 2015 for local councils, national parks and the Welsh Government
— strategies which the Commission for Welsh-speaking Communities recommended
evolve to become community based linguistic planning strategies. It would also
strengthen the Commissioner’s current role as a statutory consultee on local planning
authorities’ local development plans and give the Commissioner a more authoritative

voice and greater credibility to the contribution of her officers in this field.

(4) How can the Welsh language be given status as the most important consideration when

considering a planning application?

64.

65.

If the recommendations in the previous answer (the answer to question (3)) were
accepted, this would have the practical effect of ensuring that, in the vast majority of
cases, it would not be possible to lawfully grant planning permission for a
development that would adversely impact the viability of the Welsh language in an
ALS. In my view, it would not be realistic, in the planning field, to try to state in law
that one particular consideration (the Welsh language) outweighs all other
considerations in every case, without exception, whatever the circumstances. Each
planning application will raise a unique set of questions and therefore there is a need

to ensure that any legislation is flexible enough to cope with this.

However, there are ways of granting higher legal status for some planning
considerations without going so far as to state that they outweigh all other
considerations every time. One way of doing this is to set a very high threshold for
granting an application that would be detrimental to the Welsh language in a way that
could not be fully mitigated. This is what the above recommendations would achieve

by stating in law that there must be “imperative reasons of over-riding public interest”
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before granting an application that would be detrimental to the Welsh language in an

ALS, on the condition also that “necessary compensatory measures” are secured.

66. Outside the ALS, legislation could be passed requiring that "special consideration" be
given to the Welsh language if the planning application is one that could impact the
viability of the Welsh language. There is a legislative precedent for asking planning
authorities to give "special consideration" to an issue when assessing a planning
application, namely in the context of listed buildings. Section 66(1) of the Planning
(Listed Buildings and Conservation Areas) Act 1990 places the following duty on those

responsible for deciding planning applications:

“66. General duty as respects listed buildings in exercise of planning functions

(1) In considering whether to grant planning permission or permission in principle
for development which affects a listed building or its setting, the local planning
authority or, as the case may be, the Secretary of State shall have specical
regard to the desirability of preserving the building or its setting or any

features of special architectual or historic interest which it possesses.”

67. | propose this legal duty when considering planning applications for developments

located outside the ALS:

“In considering whether planning permission should be granted for a
development outside an area of linguistic significance that may affect the Welsh
language, the local planning authority or, as the case may be, the Welsh Ministers
must give particular consideration to the importance of the viability and

prosperity of the Welsh language.”

(5) Can restrictions be placed on people's ability to develop and gentrify (e.g. extend
significantly or demolish and rebuild) their second home? This would potentially prevent

people from buying second homes and refurbishing them.
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68. A planning permission application would be needed to substantially extend a house,
or to demolish and rebuild it. Consequently, the easiest way to prevent people from
doing this for the purpose of a second home would be to impose a condition on any
planning permission granted stating that the extension or new house must be used as,
or as part of, a dwelling in the ‘C3 — Dwellinghouses, used as sole or main residences’
use class. A local planning authority would be in a strong position to impose such a
condition should there be a policy basis for that condition in its local development
plan. However, even in the absence of such a policy for the time being, a local planning
authority may still reasonably consider that imposing such a condition is necessary
where it has robust evidence (possibly produced for its proposed amended local
development plan) that more stringent restrictions are needed on the use of housing

as second homes in the area in question.

69. As behaviour in breach of a planning permission condition can result in a "breach of
condition notice" and given that failure to comply with such a notice is a criminal
offence, the condition would need to define clearly what is meant by a "main
residence” by reference to the new C3 class. The local development plan could be
amended to include a policy setting out when and/or in which areas such a condition
should be included in planning permission for extensions and re-building work (for

example, in an ALS).

70. If a policy in the local development plan stated that a ‘C3 — Dwellinghouses, used as
sole or main residences’ condition is to be included in planning permission for
extensions and re-building work in certain circumstances, that would inevitably be a
significant barrier to people considering buying houses in Wales and renovating them

as second homes.

Conclusion
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71. A summary of the main recommendations of this report can be found in paragraph 6
above. | hope that this report will make a significant contribution to the debate about
the future of the planning system in Wales. | would be very happy to discuss the

report's recommendations further should that be beneficial to any reader.

GWION LEWIS K.C.
Landmark Chambers, London

March 2026
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